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WII,LIAM P. RING
COCONINO COUNTY A]ITORNEY
Brian Y. Furuya (State Bar No. 025496)
Deputy County Attorney
110 E. Cheny Ave.
Flag,staff, Arizona 8600 1

T: (928) 679-8200
F: (928) 2r4-6rls
bfurulra@coconino.az. gov
Attorneys for Coconino County Flood Control District

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF COCONINO

COCONINO COUNTY FLOOD
CONTROL DISTRICT, a political
subdivision of the State of A.rizona.

Plaintiff,

v.

TOWN OF TUSAYAN, an Arizona
municipal corporation,

Defendant.

Case No. CV2018-00616

PRELIMINARY INJTJNCTION
ORDER

(Assigned to Hon. Cathleen Brown Nichols;
Division 5)

THIS MATTER, having come before the Court upon the Plaintiff s applir;ation, and

after review of the pleadings and the Parties' Stipulation for Entry of Injunctive rCrders, and

being advised in the premises, now therefore, based upon the Parties' stipulation and

agreement and for good cause:
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THE COT]RT FINDS AND CONCLUDES AS FOLLOWS:

l. The Court has subject matter jurisdiction over this matter by virtue of A.R..S. $$ 12-

122,12-123; 12-1801; 48-3613; and 48-3614. The Court has personal jurisdiction

over the Defendant due to their presence in Coconino County at all times relevant to

this matter, and also due to their appearance in this case.

2. The Defendant, Town of Tusayan (the "Town"), owns that certain parcel of real

property (the "subject Property''), known generally as Coconino Countyl\ssessor's

Parcel No. 502-14-00 lB.

3. The Subject Property is situated approximately 2.5 miles southeast of the Town, and

comprises approximately 20.07 acres of land originally associated with thte "Ten X

Ranch," and which Subject Property was annexed within the corporate boundary

limits of the Town on or about October 18,2012 by the Toum's Ordinanoe No.

20ll-l1-02-01.

4. The Plaintiff, Coconino County Flood Control District (the "District), is the entity

with regulatory jurisdiction over those "Watercourses" and "Floodplains" located

within the Subject Properfy, pursuant to A.R.S. $ 48-3603.

5. The Town's Ordinance 2018-01 is the subject of an effective referendum petition,

and the Town, therefore, has not validly assumed jurisdiction over floodplain

administration, pursuant to A.R.S. $ 48-3610.

6. The Subject Property, by virtue of its location and the topography of the

surroundingarea, is upstream from the Town.
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7. Portions of the Subjoct Property contain, and are encumbered by, a Fedoral

Emergency Managernent Agency ("FEMA") zone A special Flood Haz:ard,Area.

per Flood Insurance Rate Map 04005C3850G.

8. The boundaries of the Subject Property contain a portion of the so-callerl "Coconino

wash" and a portion of at least one tributary to the coconino wash, wh.ich

Coconino Wash and its tributaries are "Watercourses," as that term is sprecifically

defined by A.R.S. $ 48-3601(12).

9. That those areas within the Subject Property that have been designated as Zone A

Special Flood Hazard Area are within a "Floodplain," as that term is specifically

defined by A.R.S. g 4s-3601(6).

10. The District alleges violation of A.R.S. $$ 48-3613(A) and 48-3615(A), as well as

provisions and requirements of the Coconino County ZoningOrdinance, Section

2.|5B: FPM-Floodplain Management overlay zone (the "County Floodplain

Regulations"), ti'l| 2 and 4.

11. The Town has engaged in development of the Subject Property as worklbrce

housing that has resulted in modification, excavation, grading, fill, compaction,

construction, and other alteration of the Watercourses and Floodplains sjituated

within the boundaries of the subject Property ("Development work").

I2.The Town did not, and has not, obtained a valid floodplain use permit ol any other

written authorization for any of this said Development Work at the Subject Property

from the District.
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13. The work already done by the Town at the Subject Property has diverled, retarded,

andlor obstructed the flow of waters within the Watercourses and Floodplain

located within the Subject Property.

14.Insufficient study and data were provided to the District, via the preliminary reports

for the Town's project at the Subject Property, to properly evaluate the effect of the

Town's work within the Floodplain, and/or to develop proper flood contrrol

measures andlor flood resistant structures.

15. The failure to provide sufficiently comprehensive and reliable data and analysis

with regard to the Development Work being performed by the Town at thLe Subject

Property poses a potential public safety risk.

16. The Town's development activities at the Subject Property are a violatiorr of the

above-referenced provisions of the Arizona Revised Statutes and the Coumty

Floodplain Regulations, and are a public nuisance per se.

17. The safety and welfare of the public require that the Court issue an injunction in this

case under the terms agreed to by the parties.

18. There is no doubt that there is a likelihood of irreparable harm if Defendant is not

enjoined from its present development activities and Plaintiff will likely succeed on

the merits of its claims.

Upon due consideration, and based upon the stipulation and agreement of the Parties herein,

and in satisfaction of the requirements and provisions of Rule 65(d)(1) of the Arizona Rules

of Civil Procedure,
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IT IS HEREBY ORDERE]D:

i. The Defendant Town of Tusayan shall cease any and all actions whereby the Town

purports to act as floodplain administrator, until such time as the Town vslidly and

finally assumes jurisdiction over the Floodplains within its corporate boundaries

pursuantto A.R.S. S 48-3610.

i'.' The District shall have continuing jurisdiction to enforce the Arizona Revised

Statutes and County lrloodplain Regulations to correct the Town's current violations

thereof at the Subject Property as described in this Injunctive Order and in the

Complaint filed in this action, regardless of the outcome of any future resolution,

action, or referendum by the Town to assume jurisdiction over the Floodplains within

its corporate boundaries.

3. Within 10 days of the filing of this Order, the Town shall inform the Arizona

Department of Real Estate and the ArizonaDepartment of Water Resources, in

writing, that it acknowledges and accepts that the District is, and shall rernain, the

effective Floodplain Administrator, with continuing jurisdiction over any

development or modification of the Watercourses and Floodplain within the Subject

Property to remedy the current violations.

4. The Town shall design and propose to the District mitigation measures that

effectively restore the conveyance and water storage capacity of the Watercourses

hydraulically connected to Coconino Wash and its tributary within the Subject

Property, and which will, in the sole and exclusive opinion and discretion of the
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District (which discretion shall be reasonably exercised), be sufficient to acceptably

minimize flooding danger by reasonably approximating the hydraulic and

hydrological pre-disturbance condition of the Subject Property. Once instailled, such

mitigation measures are to remain present, operative, and unchanged until such time

as the Town obtains a Conditional Letter of Map Revision ("CLOMR") from FEMA,

and a floodplain use permit is issued by the District to the Town for any future work

at the Subject Property. Nothing herein shall be construed as prohibiting vrork

limited to the purpose of repairing and/or maintaining mitigation structures (as those

mitigation structures are described in this Paragraph 4 and its subparagraphs), which

repairs and/or maintenance must first be authorized by the District. Authorization for

repair and/or maintenance shall be in the sole and exclusive discretion of tlhe District,

which discretion shall be exercised reasonably. The proposal, installation, and

documentation of these mitigation structures shall proceed as follows:

a. The proposal from the Town must include a map of the work areas within the

site, channel and basin details, typical details, artd hydrologic and hydraulic

calculations.

b. The Town must provide to the District a schedule of construction activities,

and must participate with the District in weekly construction meetirngs until

the proposed mitigation measures are completed.
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d.

Sufficient detail must be provided in the proposal plans to inform the District

and construction contractor of the nature, quantity, and specifications of the

work.

Storm water storage (detention) shall be provided on-site at those locations on

the Subject Property where stock tanks were situated prior to the llown,s

alteration of the Subject Property. The storage provided shall, at a minimum,

be equal to the volume of storage that was historically available pr:ior to the

Tornm's work at the Subject Property. Impoundment and outlet structures

shall be constructed with the integrity needed to ensure sufficient tongevity

and soundness to persist and properly function during the entire pi:riod of

submission and review prior to the issuance of both a cLoMR by FEMA, as

well as issuance of a floodplain use permit for Development Work to continue

at the site by the District.

off-line (i.e., outside of the flow lines of coconino Wash and the tributary)

storm water storage shall be provided to a level which ensures that no

additional runoff and sediment will leave the Subject Property in tlhe current

condition, as compared to the pre-developed condition.

The storm water impoundment created by the entrance road recently

developed by the Town at the subject Property shall be eliminated, and the

capacity of the restored channel shall be sufficient to pass flows in a nafure

consistent with the pre-disturbance condition of the Subject property.

7
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5.

g. The District will review and approve or deny these said mitigation proposals

according to its sole and exclusive discretion, which discretion shall be

exercised reasonably.

h. No preparations, installation, or other construction or work at the SuLbject

Property will be done prior to the District's approval of the designs rcf the

Town's proposal.

i. Once the District approves the Town's proposed mitigation measures, the

Town will within one business day commence installing these proposed

mitigation measures at the Subject Property only according to the approved

designs.

j As-built plans must be created and certified by the Town's design engineer

and shall be provided to the District within 15 business days of completion of

the immediate mitigation work.

k. The safety of the site and on-going maintenance of the Town's "Stormwater

Pollution Prevention Plan" shall remain the responsibility of the Town.

Following complete installation of the above-described mitigation measures, the

Town will halt any and all further Development Work at the Subject Property, until

specified otherwise herein or by fuilher order of this Court. Nothing in thiis

Paragraph 5 shall be construed as preventing the Town from performing urork limited

to the purpose of repairingandlor maintaining mitigation structures, which repairs

and/or maintenance must first be authorized by the District. Authorization for repair
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6.

andlot maintenance shall be in the sole and exclusive discretion of the District. which

discretion shall be exercised reasonably

During the pendency of this action, the District is granted the right to entier the

Subject Property at arty time, to perform routine inspections as the mitigartion work is

being performed, in order to ensure that work is being accomplished according to

approved plans and schedules, and also to ensure that no unauthorized Dt:velopment

Work is being performed.

The Town shall indemnify and defend the District from any and,all damages deriving

from, and/or related to, any of the Town's work at the Subject Property except to the

extent such damages result -from the negligent or wrongful acts of the District. In

any third party action against the District related to work on the subject property, the

Town shall bear the cost of defense for the District.

With regard to its proposed development of the Subject Property, within pne (1)

business day following the issuance of this Preliminary Injunction Order, the Town

shall concurrently pursue both a CLOMR from FEMA and afloodplain use permit

fiom the District. The Town shall not resume or perform any Development Work at

the Subject Property, unless and until the Town has received both of thest:

authorizations.

a. The Town acknowledges, understands, and agrees thatitmust full'y and

completely comply with all requirements imposed by the District ars part of its

permit application process as a precondition to issuance of a floodplain use

CI(r.
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permit, including but not limited to: conducting, creation, and submission of a

full hydrologic and hydraulic study of the Coconino Wash and the relevant

tributary; completion and submission of all application paperwork; siubmission

of any and all further studies, calculations, data, analysis, and other materials

requested by District staff as necessary or useful to allow District staff to

adequately assess and review the Town's request; and payment of all

associated fees and costs, including without limitation, the application fee and

all costs and/or fees associated with third-party review of the Town's

applications and proposals referred to herein.

b. Nothing in this Paragraph 8 shall be construed as preventing the Tor,r'rn from

performing work limited to the purpose of repairing and/or maintainLing

mitigation structures, which repairs and/or maintenance must first be

authorized by the District. Authorization for repair andlor maintenance shall

be in the sole and exclusive discretion of the District, which discretion shall be

exercised reasonably.

9. The Court retains continuing jurisdiction over this matter to monitor compliance with

its Orders and to grant other and further relief as necessary.

10. Pursuant to Rule 65(d)(2) of the Arizona Rules of Civil Procedure, the Del'endant, its

officers, agents, servants, employees, and attorneys, as well as any other person(s)

who are in active concert or participation with any of these, and who recei,"e actual

t0
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notice of this Preliminary Injunction Order are bound to observe and comply with the

foregoing provisions and orders.

11. This Order shall be served upon the Defendant and any person(s) participating with

or acting in concert with the Defendant by personal service, or by any other means

reasonably calculated to provide such persons with actual notice hereof.

DATED this _ day of February, 2019.

BY THE COI]RT

Hon. Cathleen Brown Nichols
Superior Court Judge, Div. V

l1
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